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PAJAK, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.

to



Respondent determ ned a deficiency of $4,006 in petitioner's
1998 Federal income tax. This Court nust decide: (1) Wether
petitioner is entitled to dependency exenption deductions for his
ni ece and nephew, (2) whether petitioner is entitled to file as
head of household instead of single; and (3) whether petitioner
is entitled to the child care credit, the child tax credit, and
the earned inconme credit.

Petitioner resided in Santa Ana, California, at the tine he
filed his petition.

During 1998, petitioner resided for part of the year at 2321
South Maple Street (South Maple) and for the other part of the
year at 2018 Orange Avenue. Petitioner's two sisters and their
12 children lived with petitioner and his brother at the South
Mapl e address from May 1, 1996, to October 30, 1998. Petitioner
had been renting the property with his brother when both his
sisters had problens with their husbands, which caused the
sisters and children to reside with petitioner.

There are two children who are relevant to the issues in
this case, Melissa, petitioner's niece, and Omar, petitioner's
nephew. Melissa was born in 1995 and Orar was born in 1993. One
of the sisters living wwth petitioner was Melissa's nother. The
other sister living wwth petitioner was Omar's not her.

Petitioner and his brother worked in construction during

1998. His sisters were not working at that tine, but one sister
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was receiving sonme type of financial assistance fromthe
Governnment. Petitioner did not know whether the fathers of the
children were paying any child support. Petitioner testified
that his brother "was actually responsible for all of us" and
that "he was the one that woul d nake nore noney than everyone".

The rent for the three bedroom house was $1, 300 per nonth.
Petitioner paid $400 of the $1,300 paynents. Each week
petitioner and his brother would spend about $200 on food.
that anount petitioner would pay at | east $50 a week. Petitioner
woul d buy the children cl othes when he woul d get spare noney.
Petitioner did not know how nuch it cost in total to support
Melissa and Omar in 1998.

On his 1998 tax return, petitioner clainmed Melissa and Omar
as dependents and listed themas foster children. Petitioner
also filed as head of household and clainmed his niece and nephew
for the child care credit, the child tax credit, and the earned
income credit.

Respondent determ ned that petitioner was not entitled to
claimhis niece and nephew as dependents, that his filing status
was single rather than head-of - househol d, and that he was not
entitled to the child care, child tax, and earned incone credits.

Section 151 allows a taxpayer to deduct an annual exenption
anount for each dependent, as defined in section 152. Section

152(a) provides, in pertinent part, that a dependent includes an



i ndi vidual over half of whose support in the taxable year was
received fromthe taxpayer and whose principal place of abode for
the taxable year is the hone of the taxpayer and is a nenber of
t he taxpayer's household. Sec. 152(a)(9). |In determ ning
whet her or not an individual received over half of his or her
support fromthe taxpayer, there shall be taken into account the
anount of support received fromthe taxpayer as conpared to the
entire anount of support which the individual received from al
sources, including support which the individual hinself or
hersel f supplied. Sec. 1.152-1(a)(2)(i), Income Tax Regs.
Support includes food, shelter, clothing, nmedical and dental
care, education, and the like. Sec. 1.152-1(a)(2)(i), Income Tax
Regs.

To establish that petitioner provided nore than one-half of
the cl ai ned dependents' support, he nmust first show by conpetent

evi dence the total anount of support furnished by all sources for

the year in issue. Blanco v. Conm ssioner, 56 T.C. 512, 514
(1971). Petitioner has not offered conpetent evidence of the
total amount of support provided for each of the clained
dependents in 1998. Aside fromhis testinony, petitioner
presented no evidence to corroborate or substantiate any of the
cl ai med support expenses, such as rent, or that these expenses
were indeed paid by petitioner. |In fact, based on petitioner's

testinmony, it appears that nost of the famly's expenses were



paid by petitioner's brother, with help fromthe Governnent.

Wt hout proper substantiation, the Court cannot conclude fromthe
record that nore than one-half of the support of each clained
dependent was provided by petitioner. Thus, petitioner has
failed to establish that he provided over half of the total
support for Melissa and Omr. Accordingly, we hold that
petitioner is not entitled to claimhis niece and nephew as
dependent s under section 151.

Respondent determ ned that petitioner's filing status should
be changed from head of household to single. Section 2(b), in
rel evant part, defines head of household as an unmarried taxpayer
who nai ntains as his honme a househol d which constitutes for nore
t han one-half of such taxable year the principal place of abode
of a person who is a dependent of the taxpayer, if the taxpayer
is entitled to a deduction for the taxable year for such person
under section 151. Sec. 2(b)(1)(A)(ii). Because we held that
petitioner is not entitled to a deduction for either his niece or
hi s nephew in 1998 under section 151, we also hold that
petitioner may not claimhead of household filing status. W
sustain respondent's determ nation as to this issue.

Petitioner clained a credit for child and dependent care
expenses of $566 for 1998, which respondent disallowed. Section
21 provides, in part, that an individual who maintains a

househol d whi ch includes as a nenber a qualifying individual
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shall be allowed a credit based on the expenses for househol d
servi ces and dependent care services incurred to enable the
taxpayer to be gainfully enployed. Sec. 21(a) and (b). Section
21(b) (1) defines, in pertinent part, a qualifying individual as a
dependent of the taxpayer who is under the age of 13 and with
respect to whomthe taxpayer is entitled to a dependency
exenpti on deducti on.

We have held that petitioner is not entitled to dependency
exenption deductions for his niece and nephew. Moreover,
petitioner did not "maintain a househol d" because he did not show
that he furnished over half the cost of maintaining the hone.

Sec. 21(e)(1). W sustain respondent's determ nation with
respect to this credit.

Petitioner claimed a child tax credit of $473 for 1998,
whi ch respondent disallowed. Section 24(a) allows a credit for
each qualifying child of the taxpayer. A "qualifying child"
means any individual if the taxpayer is allowed a deduction under
section 151 with respect to the individual for the taxable year,
the individual has not attained the age of 17 by the close of the
year, and the individual bears a relationship to the taxpayer
described in section 32(c)(3)(B). Sec. 24(c). 1In this case,
because petitioner is not allowed dependency exenptions under
section 151 for his niece and nephew, they are not qualifying

children. Petitioner does not qualify for the child tax credit



in 1998. W sustain respondent's determnation as to this issue.

Petitioner clained an earned inconme credit of $1,857 for
1998, which respondent disallowed. Section 32(a) provides for an
earned inconme credit in the case of an eligible individual.
Section 32(c)(1)(A (i), in pertinent part, defines an "eligible
i ndi vidual" as an individual who has a qualifying child for the
taxable year. A qualifying child is one who satisfies a
relationship test, a residency test, and an age test. Sec.
32(c)(3). To satisfy the relationship test in this case, the
qualifying child nust be an eligible foster child of petitioner.
Sec. 32(c)(3)(B)(i)(Il1). An eligible foster child is an
i ndi vidual for whomthe taxpayer cares for as the taxpayer's own
child and who has the sanme principal place of abode as the
taxpayer for the taxpayer's entire taxable year. Sec.
32(c)(3)(B)(iii).

The children resided with petitioner only until COctober 30,
1998. They did not reside with himfor the entire taxable year.
Mor eover, no evidence was presented that petitioner cared for his

ni ece and nephew as his own children. W find that the niece and
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nephew are not eligible foster children with regard to
petitioner. Accordingly, we sustain respondent's determ nation
as to the earned income credit.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




